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Passed by Shri. Uma Shanker, Commissioner (Appeals)

O E Arising out of Order-in-Original No. CGST-VI/Div-VI/02/Amba/17-18 fa=ite: 28.03.2018 issued

by Assistant Commissioner, Div-VI, Central Tax, Ahmedabad-South

& afrerat @1 =T @@ var Name & Address of the Appellant / Respondent
Amba Township Pvt. Ltd.
Ahmedabad
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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

TRE TRDR BT RG] A€g 1
Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under-Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) aﬁwaﬁaﬁéﬂmﬁﬁaﬁﬂ?ﬂaﬁmﬁﬁﬁmﬁwmaﬂlWﬁmmﬂ_--'mﬂq\?ﬁ
wwﬁw@rwﬁgqqm‘ﬁ,mﬁﬂﬁwwmwﬁm%agﬁwﬁmwﬁﬁmﬁﬂﬁvwﬁﬁwaﬁma%
R g8 8

(i) In case of any loss of goods where the loss oceur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the gooas in a
warehouse of in storage whether in a factory or in a warehouse. :

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India. ‘
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(b) . In case of rebate of duty of excise on goods exported to any country or‘territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The. above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account. :
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more

than Rupees One Lac. : O
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :- 4
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as me_ntioned in para-2(i) (a) above.
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(6)

10% of the duty demanded where duty or duty and penalty are in dispute,
penalty alone is in dispute.” (
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated. '
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n casé of the order covers a number of order-in-Original, fee for eadh 0.1.0. should be

paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or O.1.0. as the case may be, and the order of the adjo'urnment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-! item
of the court fee Act, 1975 as amended.
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Atfe,nﬁbn in invited to the rules covering these and other related matter contended in the

_ Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i  amount payable under Rule 6 of the Cenvat Credit Rules.
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In Qiew of above, an appeal against this order shall lie before the Tribuna
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ORDER-IN-APPEAL

M/s. Amba Township Private Limited, B-7, Hightech
Appartment, Near HDFC House, Navrangpura, Ahmedabad-380009 [for
short - ‘appellants] have filed this appeal against OIO No. CGST- VI/Dlv—
V1/02/Amba/17-18 dated 28.3.2018, passed by the Assistant
Commissioner, CGST, Division-VI (Vastrapur), Ahmedabad-South (for
short - ‘adjudicating auth-ority’).

2. Briefly stated, during the audit of the appellants, it was observed

that they had availed cenvat credit of Rs. 5,50,020/- on packaged Sub- '

Station, an electrical equipment which is used to convert high tensron
voltage to low tension voltage to be used in their output service i.e.
construction ac‘dvity. This item cannot be used in their output activity
and they were using the same to regulate electricity supply in
households. Or being .‘pointed out, the appellants reversed the cenvat
credit without payment of interest as they had not utilised the cenvat
credit. Further it was also noticed that though they had maintained
separate accounts for receipt and consumption of in'puts/input services
for taxable and exempted services, they had availed cenvat credit
amounting to Rs. 21,939/- on some common input services used for
taxable as well as exempted services which was inadmissible to them as
per proviso of Rule 6(1) of Cenvat Credit Rules, 2004 (herein - after
referred to as "CCR"). On being pointed out, the appellants reversed the
cenvat credit of Rs. 21,939. A show cause notice dated 29.9.2015 was

issued to the appellants alleging inter alia, that they had wrongly availed

the CENVAT cradit in respect of excisable goods. The notice proposed.

that the CENVAT credit so availed be disallowed proposed penalty under
Section 78 of t1e Finance Act, 1994 and Rule 15 (3) of the CCR on the
appellants. vide the impugned OIO the adjudicating authority he
conﬁrmed the demand of Rs. 5,71,959/- and ordered adJustment with
the already reversed amount. The adjudicating authorlty also imposed
penalty of Rs. 2,85,980/- on the appellants.
3. Feeling aggrieved, the appellants have filed this appeal against the
impugned OIO wherein they have raised the following averments:
a) that the confirmation of demand of Rs. 5,50,000/- availed on
Portable Substation despite the fact that the same is used for
providing output services and holding that/ﬁx"i_-s_@\a capital good

is wrong;
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b) that appropriating amount of Rs. 5,50,000/- paid under protest
and not cranting refund is wrong;

c) 'that the show cause notice is issued in violation of Section 73 (3)
and CBEC instructions and proceedings have been closed after

" reversal.and intimation thereof;

d) that the imposing of penalty under Section 78 for suppression
merely based on audit findings is wrong when in many cases,
courts have held that charge of suppression cannot survive when
me_fely non-payment is found in audit. o

4,  Personal hearing in the matter‘waAs held on 28.08.2018 wherein
Shri F_’unit Prajapati, Chartered Accountant, appeared on behalf of the
appellants and reiterated the grounds of appeal. .He further stated that
the OIO has travelled beyond the show cause notice.

5. I have gone through the facts of the case, the appellant’s grounds
of appeal, and the oral submissions made during the course of personal
hearing. The question to be decided in the present appeal is whether the
appellant is elicible for CENVAT 'cr.edit in respect of alleged capital goods
i e. Portable Substation and availing cenvat credit input services used in
exempted output services.

6. First of all I take up the question as to whether the appellant is-
eligible for CENVAT credit in respect of alleged capital goods i.e. Portable
Substation. From the case records available, T find that'in Audit Report
No. 391/2014-15, the objection of the audit is that the PSS i.e. a
transformer is one of the electrical equipments which is used to convert
high tension voltage to low tension voltage (mainly 11,000 v to 440 V).
Substation is an essential part and directly related to construction
activity being undertaken by the appeliants as it is incomprehensible to
- imagine any construction activity being' done without the use of
electricity. As the function of the transformer is to convert high voltage
into low voltage to regulafe the electricity as per the requirement and
capacity of the machinery or ény other thing being used, it becomes
essential to have this item in qUestion. Hence I find that the substation
is obviously capital good eligible for cenvat credit. As per Rule 2(a) of the

CCR, “capital gcods” means goods of certain chapters and their components,

spares etc and their use. It is not in dispute that the good in question is falling

under the chapters given in the definition of the capital goods. The defined
goods of particular chapters will qualify as cyp‘taég-%o.ods. In the present case, it
3 I,
is very clear that the goods in questior;/@;p\?;efb"é"! f\ufss)/\id in providing output
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aside the same as far as it is related to confirmation and adjustment of

demand of Rs. 5,50,000/- on capital goods.
7. Now I take up the issue of availment of cenvat credit on some

cbmmon input services used for taxable as well as exempted services
which was inadmissible to them as per proviso of Rule 6(1) of CCR. Rule
6 lays down obligation of a manufacturer or producer of final products
and a provider of output service and the sub-rule (1) of Rule 6 cleérly
lays down that (1) The CENVAT credit shall not be allowed on such
quantity of input as is used in or in relation to the manufacture of
exempted goods or for provision of exempted services or input service
as is used in or in relation to the manufacture of exempted goods and
their clearance upto the plaCe of removal or for provision of exempted
services. There is no ambiguity in the provisions of the rule 6 of the CCR
where it has been clearly provided that cenvat credit shall not be
allowed on the input services which have been used in providing
exempted services. From the documents available with the appeal, I find
that the appellants have maintained separate accounts for exempted as
well as dutiable output services but availed cenvat credit on the input
services used in providing exempted output services. I find no reason to
interfere with the impugned order and accordingly I uphold the same as
far as it is related to confirmation and adjustment of demand of Rs.
21,939/-.

8. The appellant’'s contention that they-should have been given
benefit of Section 73 (3) of the Finance Act, 1994. I find in the issue of
availment of cenvat credit on input services which have been used in
exempted output services. I find from the case records that the
-appellants were maintaining separate accounts for exempted as well as
d'utia'ble services and it clearly establishes the fact that they were fully
aware of the relevant provisions and were in fact following them by
maintaining separate accounts. This plea that they were not aware of
the provisions does not hold good and cannot be accepted. I therefore
uphold the imposition of penalty on the appellants under Rule 15 (3) of
the CCR read with Section 78 (1) of the Finance Act, 1994 on this issue

of availment of cenvat credit of Rs. 21, 939/-.

10. The appeal filed by the appgllarty;
terms. AN
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By R.P.A.D.
To:
6 M/s. Amba Township Private Limited,
= B-7

Hightech Appartment,
Near HDFC House,
Navrangpura,
Ahmedabad-380009

- Copy to:~
' (1) The Chief Commissioner, CGST, Ahmedabad Zone,

(2) The Commissioner, CGST, Ahmedabad (North),
(3) The Dy./Astt. Comm’r, CGST, Div.-VI, Ahmedabad (South),
(4) e Dy./Astt. Comm r(Systems) CGST, Ahmedabad (South),

\)59 Guard File,
(6) P.A.File.
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